105 (d)   of  the Federal Mine Safety and Health Act of  1977   (the
Act).     On October 20,  1983,  the parties  submitted a joint
proposal  for  settlement of the captioned civil penalty pro-
ceedings  and  a request for withdrawal  of  all  associated
contest proceedings.     On November 28,   1983,  the undersigned
requested additional  information deemed necessary for consid-
eration of the  settlement motion.     Information was submitted
on December  2,   1983,   December 5,   1983,   May 3,   1984  and,
subsequent to teleconference hearings on the motion on
May 30,   1984,   on June 26,   1984,  July 5,   1984,  and July 12,
1984.     The motion for settlement was amended on July 5,  1984,
in that the mine operator indicated a willingness to pay the
full  amount of penalties  as originally proposed by the
Secretary rather than the reduced amounts  first, suggested in
the motion for settlement.

These cases arise from the death  of bulldozer operator
Bernard Farrar on October  20,   1982,   at  the No.   15 Surface
Mine of  the Energy Coal  Income Partnership  in Davella,
Kentucky.     His death occurred when ,the outer portion of the
bench-roadway over the highwall collapsed under the weight
of  the  bulldozer he was operating.     The deceased was thrown
out and crushed by the bulldozer as  it rolled over.     The
investigation revealed that the bulldozer's  seat belts had
previously been removed,

The  evidence  shows that earlier  on  the day of the
incident  the day shift bulldozer operator  had been .working
on the  south  side of  the  surface operation.     At the completion
of  his  shift  as he  approached the highwall catch-bench
roadway from the  south side to return  to  the portal he
observed that part of the highwall berm had collapsed.    He
thereupon built a  "barricade"  of dirt with his bulldozer as
a warning  to persons  travelling  south  to north.     The operator
then constructed a new roadway through the pit.

The  day  shift  supervisor on  the   south  side,  Manuel
Ward,   shortly  thereafter travelled towards  the catch bench
and saw "the  high wall errosion,   the barricade,   and the new
roadway.     While he decided to drive  through the pit over
the new road  he  took no action to barricade or close off the
other end  of  the road and did not report the dangerous
conditions.     Shortly before  4 p.m.   mine   superintendent Mike
Cantrell   and second  shift  foreman Jarvis  Hackworth travelled
over the  subject roadway.     Cantrell   saw the  slip starting on
the  outer  edge  of  the  roadway.     He  said  that  he told Hackworth
not  to use  the  road  but Cantrell nevertheless  continued to
use  the  road himself  and,   indeed,  drove  right over the dirt
barrier  that  had been  erected by  the  day shift bulldozer
operator  at the  south end.     Hackworth also continued to use
the  subject  road and  later  transported  the  deceased  and
another miner over the same road.

2051 penalty should be assessed
